ANNUAL SOFTWARE LICENSE / ENHANCEMENT / SUPPORT AGREEMENT

This AGREEMENT is made and entered into as of January 1, 2012, by and between

____________________________

____________________________
____________________________

hereinafter referred to as “Customer” and 

Custom Micro Works, LLC
14850 NW 94th Road
Topeka, KS 66618
hereinafter referred to as “CMW”.

WITNESSETH:

WHEREAS, CMW has exclusive rights to market, install, train, enhance and support the Custom Micro Works (CMW) Governmental Suite computer software products; and

WHEREAS, CMW and Customer desire to enter into an Agreement wherein CMW will license, enhance and support the CMW computer software products described in Exhibit A, attached hereto and by this reference made a part hereof, to Customer upon the terms and conditions set forth in this Agreement.

NOW, THEREFORE, in consideration of the mutual covenants and promises contained herein, the parties agree as follows: 

1. LICENSE.  CMW grants to Customer an annual, personal, nontransferable and nonexclusive right and license to use the following property (collectively, “Software”): (i) the computer software products described in Exhibit A; (ii) the machine readable code and printed listings of code; (iii) related documentation, information and derivative works; (iv) revised, corrected, enhanced and improved versions of the Software, which are permitted by this Agreement.  Customer represents, warrants and agrees that the Software will be used only as provided in this Agreement and only for the benefit of Customer.
2. ENHANCEMENTS.  CMW will monitor regulatory modifications and will assist Customer to comply with such modifications through software enhancements and related support.  CMW reserves the right to charge customer for such regulatory enhancements based on the related cost to CMW.
During various marketing, installation, training and support opportunities, CMW will consider additional features and listen to suggestions by customers and prospects that may enhance the Software’s functionality and maintain a prioritized list of such enhancements.  CMW will continually review the cost of implementing such non-regulatory related enhancements and the related benefits, and commit to delivering some, all or none of the enhancements at no additional cost to Customer.
3. SUPPORT.   CMW will provide the support necessary to assure Customer’s optimum utilization of existing and future functionality regardless of Customer’s employee turnover or reassignment and/or future operating or application system releases and/or enhancements.  In most cases support will be provided by telephone and/or internet unless, dependent upon the circumstances, CMW determines to travel to Customer's location.

CMW will provide support assistance even in areas not directly related to the Software.  However, Customer acknowledges that CMW cannot be held responsible for support not directly related to the Software, such as support for hardware malfunctions or incompatibility.

4. OWNERSHIP.  Customer acknowledges that the Software and all copyright trade secrets and other right, title and interest therein, are the sole property of CMW and that Customer shall gain no right, title or interest in the Software by virtue of this Agreement other than the nonexclusive right of use granted herein.

5. CONFIDENTIALITY/PROPRIETARY DATA.  Customer acknowledges that the information contained in the Software is confidential and contains trade secrets and proprietary data belonging to CMW.  Customer shall implement all reasonable measures necessary to safeguard CMW’s ownership of, and the confidentiality of the Software, including without limitation:  (i) not to allow any person access to the Software other than its employees, who require such access for the performances of their ordinary services to Customer, and then only to the extent necessary to permit the performances of such services and to require, as a condition to such access, that such persons comply with the provisions of this Section 5; (ii) to cooperate with CMW in the enforcement of such compliance by Customer’s employees; (iii) not to permit the removal or alteration of any copyright or confidentiality labels or notices contained in the Software; (iv) not to modify, translate, disassemble, decompile or reverse engineer the Software; and (v) not to duplicate or reproduce the Software, except that Customer may make one archival copy and, if necessary, one copy to run temporarily on a replacement computer for backup in an emergency, and then in either case only if all copyright and confidentiality notices are included in the copy.  Customer acknowledges that use or disclosure of the Software in violation of this Agreement may cause irreparable harm to CMW.

6. WARRANTY.  CMW warrants to Customer that the Software was independently developed or duly licensed from third parties by CMW and shall neither infringe upon nor violate any patents, copyrights, trade secrets or other proprietary rights of any other party.  CMW’s sole obligation in respect of a breach of the foregoing warranty shall be to modify or replace, where reasonably possible, the Software so as to eliminate the infringement.  Customer shall give CMW prompt written notice of any claims under the foregoing warranty.

The foregoing warranty shall not apply to the extent that any alleged infringement derives from: (i) a combination of the Software with any program, equipment or device not supplied or recommended by CMW; (ii) Customer’s failure to install promptly any revised, corrected, enhanced and improved versions of the Software provided by CMW, under this Agreement.

7. DISCLAIMER OF OTHER WARRANTIES.  EXCEPT AS PROVIDED IN SECTION 6, ALL WARRANTIES, CONDITIONS, REPRESENTATIONS, AND GUARANTEES, WHETHER EXPRESS OR IMPLIED, ARISING BY LAW, CUSTOM, ORAL OR WRITTEN STATEMENTS OF CMW OR OTHERWISE (INCLUDING, BUT NOT LIMITED TO, ANY WARRANTY OF MERCHANTABILITY OR FITNESS FOR PARTICULAR PURPOSE OR OF ERROR-FREE AND UNINTERRUPTED USE) ARE HEREBY SUPERSEDED, EXCLUDED AND DISCLAIMED.

8. REMEDY LIMITATIONS.  In no event shall CMW be liable for any consequential, indirect, punitive, incidental or special damages, whether foreseeable or unforeseeable, whether based upon lost goodwill, lost profits, loss of use of the Software, loss of use of money, loss of data or interruption in its use or availability, stoppage of other work, impairment of other assets or otherwise and whether arising out of breach of any express or implied warranty, breach of contract, negligence, misrepresentation, strict liability in tort or otherwise and whether based on this Agreement, any transaction performed or undertaken under or in connection with this Agreement or otherwise, except only in the case of personal injury where and to the extent applicable law imposes such liability.  CMW’s liability for damages, regardless of the form of action, shall in any event be limited to those direct, actual, out of pocket expenses which are reasonably incurred by Customer and shall not exceed the aggregate software license and support fees received by CMW from Customer. 

9. EXECUTION / TERM / TERMINATION.  Upon CMW’s receipt of Customer’s payment of the TOTAL ANNUAL SOFTWARE LICENSE / ENHANCEMENT / SUPPORT FEE in full, said Agreement shall be in full force and effect from January 1, 2012 through December 31, 2012.  If either party fails to perform its obligations as set out in this Agreement, this Agreement may also be terminated upon written notice to the defaulting party.  Upon expiration or termination, Customer shall immediately: (i) purge all Software from all computer systems, storage media and other files; (ii) return to CMW all copies (including partial copies) of the Software; and (iii) certify to CMW in writing that it has complied with the foregoing obligations and has not provided total or partial copies of the Software to any third party.  The expiration or termination of this Agreement for any reason shall not extinguish or diminish Customer’s obligations hereunder to maintain the confidentiality of the Software, which obligation is continuing and shall survive termination of this Agreement.

10. ASSIGNMENT.  This Agreement is personal to Customer and neither this Agreement nor any of Customer’s rights or duties hereunder shall be assigned, sublicensed, sold or otherwise transferred by Customer, including to any successor-in-interest to Customer without CMW’s prior written consent.

11. GOVERNING LAW.  This agreement shall be governed by and interpreted in accordance with the laws of the state in which it is being used.

12. STATUS.  The parties agree and understand that both parties shall perform their obligations hereunder as independent contractors, and nothing contained herein shall imply an employer-employee relationship, a joint venture, partnership, or other association between CMW and Customer.

13. ENTIRE AGREEMENT/MODIFICATION.  Any and all prior agreements between the parties hereto with respect to the subject matter of this Agreement are hereby cancelled and terminated.  This Agreement constitutes the entire Agreement between the parties.  No variation or modification of this Agreement, and no waiver of any of the Agreement’s provisions or conditions, shall be binding unless made in writing and signed by duly authorized personnel of CMW and Customer.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement the day and year first above written.

By:  _________________________

By:  _________________________

  CMW








  Customer

EXHIBIT A

January 1, 2012 – December 31, 2012
· GOVERNMENTAL SUITE – Budgetary Accounting Module

· GOVERNMENTAL SUITE - Utility Billing Module

· GOVERNMENTAL SUITE - Payroll Module

· GOVERNMENTAL SUITE – Municipal Court Module

· GOVERNMENTAL SUITE – Cemetery Management Module

· GOVERNMENTAL SUITE – Pet Licensing Module

TOTAL ANNUAL SOFTWARE LICENSE / ENHANCEMENT / SUPPORT FEE:

Invoice will be sent directly to Customer.
Payment by Customer will signify acceptance of this agreement by Customer.

Acceptance of Payment will signify acceptance of this agreement by CMW.

Additional Costs - CMW will inform, recommend and assist Customer in ordering/pre-testing all future Operating System releases, enhancements and/or program temporary fixes necessary to maintain Customer at a level supportable by CMW.  Actual acquisition and/or on-site installation/implementation costs for such future releases, enhancements and/or program temporary fixes are additional and remain Customer's responsibility.  In addition, any miscellaneous expenses incurred by CMW during on-site computer software product installation, training or support, i.e., travel, mileage, lodging and meals are additional and will be invoiced at cost and paid monthly to CMW by Customer upon receipt of invoice.
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